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appreciates the effect of the English law of procedure,1 It is
equally ineffective unless it is made ex fade the court, i.e. made
at the time when the jurisdiction is invoked, not at some earlier
time. Thus a foreign sovereign can repudiate a solemn promise
by which he has agreed to submit to the jurisdiction of the
English court in the event of a dispute arising between him and
the promisee,2 An agreement for future submission is sterile.
Waiver, in fact, is effective only where the sovereign himself
invokes the jurisdiction as a plaintiff or where he appears as a
defendant without objection and fights the case on its merits,
or where he is bound by treaty to submit to the particular
proceedings that have been brought against him.3

According to English law, a submission made in one of these Effector
three ways is severely limited in extent. It is not a submission submi$sion
to the jurisdiction generally. Its only effect is to enable the
court to do justice in the matter actually referred to it for
decision.4 Thus, if a foreign sovereign brings an action and
thereby submits to the jurisdiction, a counter-claim set up by
the defendant is not within the submission unless it is directly
related to the plaintiff's cause of action.

'If the waiver is by appearing as defendant and arguing on the merits
it will extend only to the case disclosed in the writ or pleadings and
the plaintiff will not subsequently be able to widen the scope of his
action by amendment of the pleadings or otherwise, unless there is a
new waiver to cover the amendment. If it is a waiver by appearing as
plaintiff, the court will have jurisdiction to decide on matters put before
it by the defendant only to the extent that justice requires that the court

1  Baccus S.R.L. v. Servido National del Trigo, [1957] I Q.B. 348 at p. 473,
per Parser L.J. In that case the defendants entered an appearance a month after
the writ was served on them, but were allowed to withdraw this submission some
two years later on the ground that the person who made it had no knowledge of
the right to be waived and that he had acted without the authority of his superiors.

2  Duff Development Co. v, Kelantan Government, [1924] A.C. 797 (but as
to the effect of this decision, see 34 B.T.BJ.L. 260-73, E. J. Cohn); Kahan v.
Pakistan Federation, [1951] 2 K.B. 1003.

3  This last possibility, designed to meet the exigencies of Civil Air Transport
now frequently carried on by Government bodies, is envisaged by the Adminis-
tration of Justice Act, 1938, s. 13, which provides that if States enter into a con-
vention by which they agree to render themselves or their property liable to
proceedings in the courts of other States and if H.M. certifies by Order-in-Council
that the convention has come into force as respects England, every foreign State
adhering to the convention shall be deemed to have submitted to any proceedings
to which it is made a party in the Supreme Court.

4  Duff Development Co, v. Kelantan Government, [1923]  i Ch. 385, at
p. 417, per Lord Sterndale; at p. 421, per Lord Warrington.